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SPECIMEN LETTER OF INTENT


____________, 2003
______________________

______________________

______________________

Attention:  ________________

Re:
Letter of Intent
Gentlemen:

This letter of intent (“Letter of Intent”) will confirm our recent discussions with respect to the proposed acquisition by ______________, not individually [(acting on behalf of other investor(s))], but through a company duly incorporated after the date of this Letter of Intent (“Buyer”), of substantially all of the assets of _____________________, an Illinois corporation (“Seller”).

Based upon information you have furnished to us, we would be interested in pursuing the proposed transaction on the terms and conditions described herein:

A.
Agreement.  As promptly as possible after the execution of this Letter of Intent, the parties shall work towards the preparation and execution of a definitive asset purchase agreement ("Agreement") covering the following terms, types of representations, warranties, covenants, conditions and provisions, holdbacks or escrows, if any, together with ancillary documents necessary to accomplish the transaction and appropriate exhibits disclosing requested information, all of which must be, as to form and substance, mutually satisfactory and acceptable to the parties hereto.

(1)
Form of Transaction.  Seller shall sell, and Buyer shall acquire, either directly or through a duly appointed nominee, substantially all of the assets of Seller, free and clear of all liens and encumbrances, including the accounts receivable, equipment, good will, customer lists, reference materials, customer files, inventory, telephone numbers and proprietary rights, if any, in and to the names “________________” and “__________________”, and contractual arrangements with suppliers having a positive contribution to the Seller’s sales (as determined by Buyer), and excluding cash ("Purchased Assets").

(2)
Purchase Price.  The purchase price ("Purchase Price") for the Purchased Assets shall be ___________________ AND NO/100 DOLLARS ($_________.00), as adjusted, to be paid in the following manner:

(a)
At Closing.  Buyer shall pay Seller at Closing (as defined herein) an amount equal to _____________________- AND NO/100 DOLLARS ($________.00) (“Cash Purchase Price”), payable in the form of a certified or cashier’s check, or by wire transfer, to or at the direction of Seller, which amount shall be adjusted at Closing as follows:


(i)
upwards or downwards, as the case may be, on a dollar-for-dollar basis to the extent that non-obsolete net inventory of Seller (per Seller books and records, as verified and audited by the Buyer and/or its representatives) does not equal _______________ Dollars ($___________) (provided, that, in no event shall Buyer be required to consummate this transaction if the aggregate net inventory value is more than $___________);


(ii)
downwards on a dollar-for-dollar basis to the extent that non-inventory assets of Seller (excluding accounts receivable of Seller) are less than _______________ Dollars ($___________), as verified by an independent auditor named by mutual agreement of Buyer and Seller.


The parties agree, as a further adjustment to the Purchase Price, that to the extent that Buyer has not collected all accounts receivable sold to Buyer by Seller within ninety (90) days of Closing, Buyer shall, at its sole option, offset such amounts against the balance due and owing on the Installment Note and Seller shall have the right to collect such accounts receivable; provided, however, that Seller may not use litigation as a means of collection regarding any customer designated by Buyer.

(b)
Installment Note.  ___________________ AND NO/100 DOLLARS ($____________.00), shall be paid to Seller in the form of an installment note (“Installment Note”) to be executed by Buyer payable to Seller which Installment Note shall provide for interest at the rate of ___ percent (__%) per annum, to be amortized over ________ (____) years, with principal and interest to be paid in ________ (__) equal and consecutive installments commencing _______ (___) days subsequent to Closing and continuing monthly thereafter, with a final balloon payment of the remaining principal and interest due on the ______ (____) month (each such payment shall be referred to as an “Installment”).



The Installment Note shall be secured by the Purchased Assets but the security interest of Seller in the Purchased Assets shall be subordinate to the financing obtained by the Buyer for the transactions contemplated herein and for a working capital line from a commercial lender and, relative thereto, Seller shall agree to subordinate any security interest it has in and to the Purchased Assets to the security interest of the commercial lender or lenders obtained by the Purchaser for the purpose of financing the acquisition of the Purchased Assets pursuant hereto and for Buyer’s working capital line of credit.




(3)
No Assumed Liabilities.  Buyer shall assume no liabilities of any kind of Seller; provided, however, that Buyer, at its sole option, may pay any known trade payables of Seller at Closing and correspondingly receive a credit, on a dollar-for-dollar basis, against the payment of the Purchase Price at Closing.  Without limiting the generality of the foregoing, Buyer will not assume Seller’s insurance policies or any liabilities for benefits, compensation or otherwise, for Seller’s employees.  In addition, notwithstanding the foregoing, Buyer agrees that if any return is made after Closing affecting any party, no party shall have the right to seek contribution or indemnification from the other with respect to such return.


OR




Buyer will assume only trade accounts payable of Seller as of the Closing as specifically identified on a schedule to the Agreement and will assume no other liabilities of Seller.  Buyer shall have the right to review all accounts payable of Seller and refuse to assume such payables as are unrelated to Seller’s business or for other reasonable factors.  Without limiting the generality of the foregoing, Buyer will not assume Seller’s insurance policies or any liabilities for benefits, compensation or otherwise, for Seller’s employees.




(4)
Post-Closing Adjustment.  Within twenty (20) days after Closing, the Buyer shall engage, at Buyer’s expense, an accountant in order to prepare an audited or reviewed balance sheet as of the Closing Date (the “Closing Balance Sheet”); provided, that, such balance sheet shall reflect the period of time immediately prior to the Redemption.  The parties agree that the amount of the Purchase Price shall be adjusted upwards or downwards (the “Post-Closing Adjustment”), as the case may be, on a dollar-for-dollar basis to the extent that the “Net Assets” (as hereinafter defined) calculated using the Closing Balance Sheet do not equal the Net Assets calculated using the balance sheet dated __________, 2003, and attached hereto as Exhibit A.  “Net Assets” shall be calculated by deducting the total liabilities from the total assets, as shown on the appropriate balance sheet.  The parties agree that additional adjustments will be allowed, if required, to reflect the financial statements in accordance with generally accepted accounting principles.




(5)
Consulting Agreement.  As partial payment for the Purchased Assets, Buyer shall enter into a Consulting Agreement with ___________, individually (“_____”), whereby, for a period of _________ [months] following the Closing, Buyer shall receive certain services from _____ (including, without limitation, advice as to running sales functions, warehouse and office operations and accounting procedures for the Seller).  As consideration for the sale of the Purchased Assets and for services rendered pursuant to the Consulting Agreement, ______ shall receive ___________.  The Consulting Agreement shall contain such other terms and conditions as are mutually agreeable to the parties.


The Buyer shall reimburse all expenses of ______ directly associated with the Buyer, including travel and entertaining expenses, provided, however, that all expenses in excess of One Hundred Dollars ($100) must be pre-approved by the President of Buyer.  The Buyer shall also provide reasonable administrative support to ______ (such as secretarial assistance, phone access, facsimile charges, and office allocation) reasonably associated with _______ personal representative business, provided, however that support for all other expenses associated with ______ personal representative business (including travel and entertainment) shall be paid solely by ______..




(6)
Noncompetition Agreement.  As partial payment for the Purchased Assets, Seller, ______ and Buyer shall enter into a Noncompetition Agreement, whereby Seller and ______ shall agree not to compete with Buyer for a period of ____ (__) years following the Closing, throughout the continental United States of America, and upon such other terms and conditions as are mutually agreeable to the parties.




(7)
Lease.  Buyer, as tenant, shall enter into a lease (“Lease”) with Seller, as landlord, for those premises commonly known as __________, Illinois (“Premises”).  The term of the Lease shall be ____ (__) years, with rent of ____________ Dollars ($_______) per year payable in monthly installments, which rent shall be adjusted each year thereafter in an amount equal to the amount of the tax increase evidenced by the most recent available property tax bill for the Premises [OR CPI ADJUSTMENT].  Buyer shall have an option to renew the Lease, on terms and conditions reasonably acceptable to the parties for one (1) term of ______ (__) years.  The Lease shall be a “gross” lease, with Seller responsible for taxes, building maintenance and integrity, and all building fire/weather and casualty insurance.  In addition to the rent, Buyer shall be responsible for payment of all utilities and normal upkeep.



[FURTHER DETAIL REQUIRED IF PURCHASE OF REAL PROPERTY]




(8)
Duty To Maintain Purchased Assets.  Seller hereby covenants and agrees that, during the pendency of the Agreement prior to the Closing, Seller will not deplete or waste the Purchased Assets.  If and to the extent the Purchased Assets shall be depleted prior to the Closing, an appropriate credit shall be credited to Buyer and taken as a credit against the cash paid to Buyer at the Closing.

(9)
Representations and Warranties; Indemnification; Set-Off.  Seller and ______, jointly and severally, and Buyer, shall make appropriate representations and warranties mutually agreeable to the parties.  The Agreement shall provide for the indemnification of Buyer and Seller on terms mutually agreeable to the parties including, without limitation, a right of set-off for Buyer against payments due and owing to the Seller under the Installment Note.
(10)
Closing Conditions.  The obligation of Buyer to consummate the Agreement shall be subject to the following types of conditions existing on the Closing Date:

(a)
Financing.  Buyer shall have obtained lending approval for the acquisition and other financing with a commercial bank or banks in an amount and upon terms satisfactory to Buyer in its sole discretion.

(b)
Due Diligence.  Buyer or its agents shall have conducted due diligence of the books and records and operations of Seller including, but not limited to, the review of the records and customer and supplier lists of Seller to Buyer’s complete satisfaction.

(c)
Entry into Collateral Agreements.  Buyer and Seller shall enter into agreements such as the Consulting Agreement, the Lease and the Noncompetition Agreement and other agreements contemplated by this Letter of Intent, on terms as described herein and containing such other terms and conditions as are mutually acceptable to the parties.

(d)
Allocation of Purchase Price.  Buyer and Seller shall have agreed on the allocation of the Purchase Price among the Purchased Assets and collateral agreements subject to the parties’ accountants’ and attorneys’ approval.

(e)
No Adverse Change; Representations; Covenants.  No material adverse change shall have occurred in the Purchased Assets, or in the business, affairs, prospects or financial condition of Seller; the representations and warranties in the Agreement shall be true at and as of the Closing Date; and all covenants to be performed at the Closing shall have been performed.

(f)
Consents and Approvals.  All requisite filings shall have been made with, and all consents and approvals shall have been obtained from, all applicable, regulatory and other governmental authorities and third parties, including any consents deemed necessary or appropriate by Buyer from parties to contracts to be assigned to Buyer or otherwise requiring consent.

(g)
Closing.  The closing of the transaction (“Closing” or "Closing Date") shall have taken place on or before ________, 2003.

(h)
No Liens; Encumbrances.  The Purchased Assets shall be delivered to Buyer free and clear of all liens and encumbrances.

(i)
Other.  Such other conditions as the parties may mutually agree upon.

(11)
Assignability.  Buyer may assign its interest herein to a third party which is controlled by, or under common control with, Buyer.

B.
Investigation.  From and after the execution of this Letter of Intent, Seller shall afford to Buyer and its accountants, counsel and other representatives reasonable access to Seller and shall furnish to Buyer all information concerning the business, assets and properties of Seller for the purpose of making such accounting review, legal and audit investigation or examination deemed desirable by Buyer.
C.
Brokers.  The parties acknowledge and agree that they will each be responsible for any fees or expenses of any broker retained by them or on their behalf, and that no such fees and expenses will be charged against or paid out of the Purchased Assets by Seller.

D.
Expenses.  Each party shall bear its own costs and expenses (including all legal, accounting, investment banking and other costs) with respect to this transaction, whether the transaction is consummated or not, and the Agreement shall so provide.  No expenses incurred by Seller shall be charged against or paid out of the Purchased Assets.

E.
Exclusivity.  Unless negotiations between Buyer and Seller are terminated (it being understood that Seller will not unilaterally terminate negotiations as long as Buyer is proceeding expeditiously in good faith), Seller and _____________ shall not solicit, negotiate, act upon or entertain in any way an offer from any other person or entity to purchase either securities of Seller or any material assets of Seller or to enter into a merger with Seller (an "Alternate Transaction"), or furnish any information to any other person in that regard; and Seller and __________ will promptly (within 24 hours) notify Buyer upon the receipt of an unsolicited competing offer in respect of an Alternate Transaction and of the proposed terms of the offer.

Seller and _____________ jointly and severally represent and warrant that (i) Seller and ___________ shall immediately cease and cause to be terminated any existing discussions, negotiations or other activities with any parties with respect to any Alternate Transaction; and (ii) neither Seller, ___________ nor any of their agents or representatives has any agreement in principle, understanding or other obligation to proceed with an Alternate Transaction.  Seller and _____________ shall jointly and severally indemnify and hold Buyer and its affiliates harmless against any third party who claims that the proposed purchase of substantially all of the assets of Seller by Buyer wrongfully interferes with its right to acquire Seller or any of its assets or business.
F.
Limited Review; Approval.  The parties acknowledge and agree that Buyer has conducted only a limited review of the assets and business of Seller to date, and that the foregoing is subject to Buyer being satisfied with the full legal, accounting, and financial due diligence investigation to be performed by it and its agents and representatives.

G.
Other Provisions.  This Letter of Intent is merely a guide to the preparation of a mutually satisfactory Agreement.  Nothing herein shall be construed to preclude other provisions consistent with the financial terms of this transaction from being inserted in the Agreement at the request of either party provided the other party agrees.

H.
Non-Enforceability; Termination.  Except for the obligations of the parties in Paragraphs B, D, E and J, neither this Letter of Intent nor any past or future conduct of the parties hereto, their affiliates, agents or representatives (other than the execution and delivery of the definitive Agreement) shall be deemed to constitute a binding or enforceable agreement, express or implied, for the purchase and sale of the assets or business of Seller.  Without limiting the generality of the foregoing, each of the parties hereto agrees on behalf of itself and its affiliates not to institute or maintain any claims or proceedings which seek to establish, or which are otherwise based upon an assertion, that any such contractual relationship exists, except pursuant to the definitive Agreement if negotiated, executed and delivered by the parties.

This Letter of Intent shall terminate without liability to either party hereto upon the occurrence of any one of the following, irrespective of the reason therefor:  (i) agreement of each of the parties hereto; or (ii) the parties hereto fail to enter into the Agreement by ___________, 2003.

I.
Reports.  The parties agree to prepare and promptly file all reports or other documents or notices with all applicable regulatory authorities and other governmental authorities, as may be required.

J.
Confidentiality.  Except as required by law or as the parties agree in connection with ongoing due diligence this Letter of Intent will be kept strictly confidential, and neither Buyer, nor Seller nor their affiliates, shall disclose Buyer's interest in the potential acquisition, or any of the terms and conditions thereof.  To the extent that disclosure becomes legally required, Buyer or Seller, as the case may be, shall be notified promptly before the required disclosure is made. Seller confirms that it has been advised by its legal counsel that as of the date hereof there is no need to publicly disclose this Letter of Intent or the discussions referred to herein.
K.
Governing Law.  The parties agree that this Letter of Intent, the Agreement and all collateral documents shall be governed by and construed in accordance with the internal laws of the State of Illinois without regard to principles of conflicts of law.

L.
Counterparts and Facsimile Signature.  This Letter of Intent may be executed in counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument. A signature of a party transmitted by facsimile shall constitute an original for all purposes.

If the terms and conditions set forth above are acceptable to you, please so indicate by signing one copy of this Letter of Intent below and returning an executed original to the undersigned no later than 5:00 p.m. Chicago time on ________, 2003.  If a signed original of this Letter of Intent is not returned by such date and time, this Letter of Intent shall be null and void.

Very truly yours,

___________________________






______________, not individually,

but as nominee for a company to be incorporated

THE FOREGOING LETTER OF INTENT

HAS BEEN ACCEPTED AND AGREED TO THIS

___ DAY OF ________, 2003:

__________________,

a[n] ____________ corporation

By: _________________________


____________, President

_____________________________

_______________, individually
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